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NOTES of the WEEK 


Disobedience of Order under the Dogs Act, 1871 


Cases sometimes arise in which the owner of a dangerous dog, 
having been ordered, under s. 2 of the Dogs Act, 1871, to keep 
it under control, continues to disregard the order and is periodi- 
cally summoned before the court and fined as much as £1 a day 
for his default. If the dog really is dangerous and is not kept 
under control, the fact that the owner pays heavy fines is not 
much satisfaction to persons who are uneasy about the dog 

However, fines for failure to comply with the order are not 
the only remedy. In Rhodes v. Heritage (ee p. 247, ante) 
this was made clear, although in that particular instance the 
wrong remedy had been applied 

The appellant was the owner of a dog which the justices had 
ordered him to keep under control. He was summoned by 
the police for failure to keep it under control on certain dates 
The justices then adjudged the dog to be dangerous and ordered 
it to be destroyed. The owner appealed by Case Stated, and the 
appeal was allowed 

The Lord Chief Justice said the order to destroy the dog 
would have been pro if it had been within their power to 
make it upon the information that was before them, but s. 2 
did not confer power to make an order for destruction where 
the information was for failure to comply with an order to keep 
under control. If the complaint on-the second occasion had 
been that the dog was dangerous on the dates specified, then, 
notwithstanding their previous order, the justices could have 
made an order for its destruction. As it was, all the justices 
could do was to impose a fine in respect of each day the dog 
was not kept under control, and the case would be sent back 
to them ; they could now impose such a fine 

A second complaint that a dog is dangerous must, of course, 
be supported by evidence that it is still dangerous. It is not 
enough merely to prove that it was previously adjudged danger- 
ous, and on that ground alone to ask for an order to destroy 
But if the right evidence is forthcoming, it may be much more 
effective to prefer such a complaint than to go on asking for 
the imposition of penalties for disobedience of an earlier order, 
and there is nothing to prevent this. It would be strange indeed 
if an order to keep under control were an obstacle in the way of 
subsequent proceedings with a view to an order for destruction 
Maintenance Orders (Facilities for Enforcement) Act, 1920 

This Act has now been applied, by statutory instrument, 
1951 No. 429, to Nova Scotia 


“* Driving *’ a Bicycle 

In the recent New Zealand case of Police v. Mackie, reported 
in the Honorary Magistrate of January 31, the learned stipend- 
iary magistrate had before him an information alleging that the 
defendant drove a vehicle, to wit, a bicycle, across a level-crossing 
when there was risk of the vehicle being involved in collision 
with a locomotive. He held that riding a bicycle was driving a 
vehicle. He rested his judgment partly on the English decision 
in Taylor v. Goodwin (1879) 43 J.P. 653, which is constantly quoted 
in this country in support of the proposition that a bicycle is a 
vehicle or carriage for the purposes of various statutes 

The stipendiary magistrate also relied on this case in holding 
that riding was driving, and quoted Mellor, J., as follows 
“ | think the word ‘ carriage * is large enough to include a machine 
such as a bicycle which carries the person who gets upon it, and 
I think that such a person may be said to‘ drive it.” He guides 
as well as propels it, and may be said to drive it as an engine 


driver is said to drive an engine.” 


Husband and Wife : Offer to Resume Cohabitation 


When husband or wife has deserted the other, an offer to 
resume cohabitation may put an end to the desertion. It does 
not necessarily do so, however. The court before which the 
question is raised has to consider, first, whether the offer is 
made in good faith, and secondly whether, even if made in 
good faith, it is an offer that ought to be accepted. In deciding 
these points the previous history of the parties is relevant, 
especially in a case of what is often called constructive desertion 
For instance, if a husband has driven his wife from home by 
making married life intolerable for her, justices will take into 
consideration his cruelty or neglect. If he has deserted her over 
and over again, so that she feels that any promise he makes, 
however well intentioned at the moment, is not to be relied upon, 
she may be justified in preferring a maintenance order to a 
resumption of cohabitation. The repentance of an offending 
spouse is one of the matters to be considered, but it may not 
always decide the issue 

In Price v. Price (1951) 211 L.T. 209, the history of the case 
was that the wife had left the matrimonial home and filed a 
petition on the ground of cruelty The husband denied the 
cruelty, and cross petitoned on the ground of his wife's 
cruelty. Both petitions were dismissed. Eventually the wife, 
through her solicitors, wrote suggesting reconciliation and the 


resumption of cohabitation. The husband's solicitors replied 
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statement 


Probation in Sunderland 


and 
this 
ised 

pe 

he other hand, 
ce! that 


The Police College Magazine 


The March issue of this excelicn crioxd h is for 
circulation among the police, bul 1 doubt read by many 


other people, contains the usual happy biend of serious and 
humorous prose and poetry, with many illustrations 


The College has been fortunate in receiving many distinguished 
umber of the magazine incl address 
Denis Boyd, on “ the Art of Command,” and 


by Field Marshal Viscount yntgomery 


Adn Boyd dealt with the various types of leadership and 
method ng discipline, f n the extremes of fear to willing 
obedic + and said that in every disciplined force there was a 

of the two in varying degree. He urged that commands 
ways be definite and that both blame and praise should 
} st is they may de nec ded Both were necessary 


t praise was often denied. As to authority he 


concluded So just watch it. Support authority from above 
and give and support it below you 


omething to say about being a gentleman 


The Admiral 


something tol 


yne can appreciate, but most of all those 
who have had experience in the services. Of a naval officer 
who was killed, a rating expressed his regret because “ he was 
Admiral Boyd made it quite clear that 
social position, but of the true gentleman 
! bred stock, with principles and an inborn 
gtodo One of the outstanding character 
he said, is his happy indifference, provided 
is Cical 


Montgomery said that leadership was based 
uth and confidence A leader must 
though there are times when he 


nd he must gain the confidence 


Such visits are of course notable events in the life of the 
police college, but the day to day activities are not less important 
All the time, students and instructors are working towards 
greater proficiency and higher standards in all the police forces 
represented. As Mr. F. T. Tarry, chairman of the Police College 
Advisory Committee, writes in a foreword: “ To me the most 
satisfying pression is of the integration of officers drawn from 
all types of police forces into : herhood, in which the ideals 
of policemanship can be made a reality ; and through which 
policemanship, as understood in the British way of life, is being 


propagated over the wide world 


Cost of Resident Probationers 


The provisions on the subject of probation in the Criminal 
ice Act, 1948, and about expenses in the Probation Rules, 
1949, have produced one result which reminds us of the old law 
The central 
r union 


f pauper settlement—though with a difference 


pie I Or law Statutes was that 


person belonged 1 pay for his 
of centuries 

ish or union 

Parliament did 

1s 1S illustrated by a case 

the members of a county 

convict with a bad record, and 


» fixed abode or known ™ set ent,” in the sense 


poor law, committed a felony a county borough 
and was arrested. Commutted for trial to the county assizes, 
he was found guilty and placed upon probation, but his record 
and habits were such that the judge deemed it essential to impose 
a condition of residence. Since the only institution in which he 


could be received then and there was one belonging to the 





county council, not situated in the area where his offence was 
committed, he was ordered to go in the first imstance to that 
institution. While there, the cost of his maintenance was, by 
rule 73 (2) of the Probation Rules, 1949, payable by the probation 
committee for the area from which he was committed for trial 
So far, so good : inasmuch as he could not be said to belong to 
any other area, the area from which he was committed was not 
an unfair parallel to the parish where a pauper became actually 
chargeable under the old law, in a case where there was no other 
parish to which he could be removed. But the institution to 
which the lad was first sent was not an approved probation home 
or hostel, or an institution otherwise adapted for continued 
residence, and it therefore became necessary, first to find a 
suitable home willing to receive him, and secondly—since ss. 3 
(4) and 5 of the Act of 1948, and para. 3 of sch. 1, do not enable 
the probation officer to place him there without an order of a 
supervising court—to bring him before such a court. Now comes 
the rub. By s. 80 of the Act, the supervising court is a court of 
summary jurisdiction for the area in which the institution is 
situated which was named in the order now operating ; that is, 
a court of summary jurisdiction (in this case) for the county in 
which is situated the ex-poor-law institution to which, purely 
as an interim measure, the culprit was sent from the assize court 
The only hope of re-establishing his character is to transfer him 
from the interim institution to a proper home, where he will 
receive the specific sort of attention which he needs, but a 
Mecessary piece of machinery for so transferring him is an 
order from the county bench. When this order is made, the 
“ requirement of residence which is in force for the time being ™ 
will have been imposed, not by the assizes but by a petty sessional 
court, and therefore rule 73 (2), supra, will no longer apply 
Rule 73 (1) of the Rules of 1949 will come into play, and the 
expenses will be payable by the county probation committee. 


This seems to us to be a result by which the county may well 
feel itself aggrieved The poor law managed things better 
inasmuch as a person resident in an institution did not acquire 
a status of irremovability, and therefore, if he became immed- 
iately chargeable on leaving the institution, the burden could 
in most cases be shifted upon some parish or union upon which 
he had had more claim. It would probably not be worth the 
trouble involved, to work out (so to speak) a law of settlement 
for probationers, with a view to imposing the cost of maintaining 
them in homes and hostels upon an area in which they have roots 
by birth or residence, but we are inclined to think that some 
hard cases would be made less hard, upon areas which happen 
to contain the seat of an assize court or court of quarter sessions, 
if the cost of residential probation following conviction at assizes 
or quarter sessions were thrown upon the probation committee 
for the area from which the probationer was committed for the 
trial, not merely in the case for which rule 73 (2) now provides 
(viz. when the probationer is residing in a place actually named 
by the judge or by quarter sessions), but also in the case, probably 
more common, where the place of residence has subsequently 
been altered by a supervising court acting for the area in which 
the probationer has first resided after conviction at assizes or 
quarter sessions. Typically, this last mentioned supervising court 
will be acting in the matter by the merest accident. 


Agenda 

Having at 109 J.P.N. 2 reminded readers, with illustrations, 
of Dr. Johnson's distinction between Daughters of Earth and 
Sons of Heaven, we were amused rather than disturbed by the 
recent argument in The Times about the word “ agenda.” It 
might have seemed that argument could hardly survive an 
anonymous contribution, comprising the two words “An 
opera?” if another correspondent had not pointed out a few 
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days later that opera in the feminine singular is classical Latin, 
not less than in the plural neuter. Confusion about “ opera " 
might well be pardoned, since in French it is masculine and in 
Italian (from which English took it in the seventeenth century) 
is feminine ; a fact which might according to ordinary rules of 
derivation be thought to link it with the feminine opera occurring 
in Cicero, Plautus, and most writers of the Golden Age, rather 
than with the plural of the neuter opus. However, the accepted 
opinion of the lexicographers is that, despite its Italian femininity 
and its English singularity, the word “ opera,” connoting a 
type of dramatic and musical representation on the stage, came 
to us from the neuter plural; yet with us it has from the first 
been treated as if singular. Thus the B.B.C. which inadver- 
tently started the croaking chorus by persistently speaking of 
the Foreign Ministers’ Deputies as trying to frame “ an agenda " 
in Paris, is in line with the soundest English usage, for when 
Dr. Johnson has quoted Dryden for the phrase “ an opera,” 
lesser folk can say “ agenda is.” Opera is, indeed, a stronger 
instance, since it is a noun and nothing but a noun whereas 
* agenda “ can, if the purist wishes, be regarded as an adjective 
qualifying the word “ paper,” unrevealed. English is a living 
language, and we should be just as sorry to see new forms which 
are sensible and useful debarred by etymology, as we should 
be to find some American creations, like “ mortician,” used 
on this side of the Atlantic. Although for our own part we 
cannot yet believe another B.B.C. programme in March which 
said “the data has been collected,” and we have not yet 
adopted “* phone ™ into the editorial vocabulary, we have adopted 
“ bus "' and in the P.P. column printed without correction a query 
which spoke of a “ bookie We see no justification for the 
B.B.C.’s use of “ assassinator™’ to describe Rouse in a recent 
broadcast ; this had crept heavy-footed into seventeenth cen- 
tury prose, but “ assassin” is shorter, has a pedigree of cen- 
turies, and—not least—by conveying the true meaning should 
deter educated writers from the journalistic use of the verb 
“ assassinate “ as a synonym for “ murder.” The same com- 
ment, that bogus Latin word-building by ecclesiastics of three 
hundred years ago is neither sensible nor useful, ought to exclude 
the verb “ administrate" from English, despite its modern 
though still occasional use by writers who ought to have known 
better. The same, and on the same grounds, may be said of 
turning “ proposition” from a noun into a verb, apparently 
common in the United States ; nor indeed do we see any need 
for using “ contact” as a verb, despite its brevity. Still more 
rigidly ought “ deratization”’ to be excluded from all decent 
company, and while we are not sure whether we ever printed 
cumulo (an amazing nominative to have come from the 
scholarly regions north of Tweed) without italics and quotation 
marks, and are glad to think it is now dead, we regard 
“evacuate "’ in its war-time sense, which roused fury among 
pedants, as a useful verb, and would even allow it to carry on 
its back the linguistically unspeakable noun “ evacuee.”” If some- 
one asks what business is all this of ours, we answer that we are 
interested, not merely in a general sense as a newspaper catering 
for educated readers, but also in a particular sense as a news- 
paper dealing with local government, as well as magisterial, 
affairs. Government departments all too often are content in 
circulars and other published documents with as debased a 
diction as the meanest writer of kitchen fiction. Local authorities 
are not obliged to follow this example, and could do much in 
their own publications to set an example in their own neighbour- 
hoods, of self-expression in plain, virile, English. Even more 
could be done by education authorities to encourage reading 
and writing to a decent standard in the middle and upper forms 
of schools. None of us can escape the impact of the talking film, 
and of the daily newspaper, but we need not write like adver- 
tising agents or speak like comic strips. 
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THE LAW AND CONCILIATION 
By J. V. ROBSON 


proceedings has a long history that innocent parties would be deterred from attempting recon- 
matrimonial cases dealt with by ciliation, for if an innocent party should feel that any attempt 
on. Statute law on conciliation is to mend the marriage would involve condoning the offence he 
1937, by the passing of the Summary would be reluctant to try any attempt at reconciliation. Mackrell 
(Domestic Proceedings) Act, that conciliation received v. Mackrell was referred to in Bartram v. Bartram (1949) 113 
ry recognition. Properly to apprehend the law as it J.P. 422, where it was held that desertion once established 
) attempts at conciliation, it is necessary to refer continues until it ts brought to an end and that it does not cease 
ng cases on the subject, for this aspect of the law has to run simply because a reconciliation is attempted, and the 
time received the attention of the superior courts parties come together for a time for that purpose. In the course 
ition is naturally closely linked with condonation, and of his judgment, Denning, L.J., said that had been laid down by 
advantage to ¢ , . certain extent Lord Merriman in Mummery v. Mummery, supra, and had never 
Sexual int sree by an \clusive evidence been doubted since. In such a case, the period of desertion does 
Mason ae , AIL E.R. $53: not cease to run unless and until a true reconciliation has been 
1920 » greatly repugnant effected, as to which ‘ee Mackrell v. Mackrell, supra. Any other 
he had had sexual inter- view would greatly hamper attempts at reconciliation because it 
rgive a matrimonial would mean that the deserted party would be disinclined to take 
be approbating and the other back for fear of losing his legal rights in case the 
' ump v. Cran pra. From reconciliation was unsuccessful. It had been held in Pratt v 
uppear that a husband, genuinely desirous of con Pratt |1939) 3 All E.R. 437, that it was the duty of the husband 
in be placed in a most difficult position if he attempts to respond to a reasonable offer of reconciliation and so he 
and at the same time has sexual intercourse with should not be penalized for so doing. Nothing short of recon- 
wife, perhaps partly with view to achieving that recon ciliation will suffice 

on. As will be shown later, however, his difficulties need Reconciliation involves a bilateral intention on the part of 
wife and sexual intercourse are both spouses to be reconciled : Cook v. Cook (1949) 113 J.P. 

the law i wre le t The wife may have no 164 


gO, NO person to receive her, no funds to support her, Mummery v. Mummery and Bartram vy. Bartram, supra, were 


both applied by Willmer, J., in the case of Whitney v. Whitney 

(1951) 115 J.P. 71, a divorce petition on the ground of desertion 

It was stated that the wife had left her husband in circumstances 

amounting to desertion on her part. From the date of desertion 

the husband visited the wife on a number of occasions to effect 

a reconciliation. On these occasions the parties resumed marital 

1948 2 All E.R. 1113, it was stated by the intercourse but the wife maintained throughout her determina- 

nal presumption against condonation, tion not to return to live with her husband. The learned judge 

An attempt at reconciliation ts so held that the fact that intercourse took place on a number of 

law that it does not, in itself, give rise to occasions during genuine efforts by the husband to effect a 

nption of condonation.” His Lordship continued that reconciliation did not bring the wife's desertion to an end. It 

» act of intercourse would be conclusive evidence of was further held that even if, whenever intercourse took place, 

fonation, a party who relies on an act which the husband must be taken to have condoned the wife's previous 

ywclusive effect in law (when there may have been no desertion, that desertion was or each occasion revived by the 

ynciliation and, therefore, no condonation in fact) must wife's repeated refusal to resume cohabitation. This case will 

least point to a reasonable probability of it. Any other view be particularly significant where a husband is defending pro- 

gravely prejudice any attempt at reconciliation. Common ceedings in a court of summary jurisdiction by alleging desertion 
juired that in the ordinary way the wife’s word on it against his wife in similar circumstances 

ot be accepted unless her evidence is corroborated in a 

particular. It is, however, a proposition of good sense, 


her submission to the embraces of her husband is 
neans such strong proof of condonation 

d in renewing intercourse : Acats v. Keats 

4 If no reconciliation is intended, sexual 

» by a wife will not constitute a resumption 


Mummery v. Mummery, supra 


s con 


c 


It is suggested that justices, although they may properly 
initiate attempts at reconciliation, should never act as con- 
ciliators. The office of justice implies authority, and any sug- 
gestion of bringing about a reconciliation by coercion might 
entitled to act on it be very dangerous. Parties have their legal rights on which 

Reconciliation was also considered in Mackrell v. Mackrell they are entitled to insist. By the Probation Rules, 1949, a 

1948) 2 All E.R. 858, where it was said that conciliation being justice is not qualified to be a prohation officer in the area for 

test of condonation, nothing less would suffice, and the fact which he is on the commission of the peace, and it seems the 

hushand and wife remained in the same house or that re- same ruling should extend to what is one of the functions of a 
it took place some evidence of reconciliation but probation officer. Justices are only human, and where one has 
» means conclusive. Sometimes the parties continue to been unsuccessful in trying to reconcile parties, he may not 
circumstances because the wife has unnaturally attribute the failure either to the husband or the wife. 
if. in such cases, the continuance or re- It is not beyond understanding that some bias may be suspected 

i to amount to condonation, it would mean as a consequence. 


ile of law, and if the judge ts satisfied on the wife's 


alone that sexual intercourse did take place, he is 
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There are a few cases from which helpful guidance may be 
obtained on the conduct of courts and conciliators. Although 
dealing with a criminal matter, R. v. Bodmin JJ., ex parte 
McEwen (1947) 1 All E.R. 109; I11 J.P. 47, may be accepted 
as authority for asserting that a conciliator should not report 
privately to justices. In Jones v. Jomes (1941) 105 J.P. 353, 
a woman justice interviewed the wife alone in private with a 
sole purpose, which was unsuccessful, of effecting a recon- 
ciliation. The wife had laid complaints against her husband 
It was held that, even assuming the interview to have had no 
effect on the justices’ decision, such an interview was improper 
before the announcement of the decision, the possibility of its 
even being thought to have influenced the decision being suffi- 
cient to invalidate the order. In his judgment, Lord Merriman, P., 
stressed that it cannot be said too often, and all courts should 
bear it in mind, that it is not necessary merely that justice 
should be done but also that it should appear to be done, and 
it is an elementary requisite of procedure that one party should 
not, before a decision is given, be examined by the court behind 
the back of the other. 


The case of Higgs v. Higgs [1941] 1 All E.R. 214; 105 J.P. 
119, is of great importance in explanation of ss. 4 and 5 of the 
Summary Procedure (Domestic Proceedings) Act, 1937, which 
lay down the procedure for the making of references to probation 
officers and which must be strictly followed. Section 4 lays 
down the procedure where a court of summary jurisdiction 
has requested a probation officer to attempt to effect a recon- 
ciliation between husband and wife. Where he is unsuccessful, 
s. 5 of the Act, in regulating investigations by summary courts 
into means, provides that where the court has requested the 
probation officer to investigate the means of parties to proceed- 
ings in which an order may be made for the periodical payment 
of money, the officer may be directed to report to the court on 
that investigation only after the court has determined all other 
issues between the parties except the amount of the periodical 
payment. In the Higgs case, the justices adjourned a wife's 
application for an order and referred the matter to a probation 
officer under s. 4, but he was unable to effect a reconciliation. 
At the adjourned hearing the justices made an order. In their 
reasons for their decision, the justices referred to a written report 
which they had received from the probation officer although its 
contents had not been communicated to either party. The report 
also dealt with the question of means, and the justices in their 
reasons referred to statements in the report on that matter. 
It was held that the justices had failed to comply with s. 4 of the 
Act in that they had not afforded either party any opportunity 
of learning the contents of the officer's report and had received 
the report in evidence, on the merits of the case, contrary to 
the provisions of the section, and that the report dealt with 
means before the merits of the case had been finally determined 
and should not have been received. Nowhere is it laid down 
in the Summary Procedure (Domestic Proceedings) Act that the 
probation officer shall report on the attempted reconciliation 
What the probation officer is to report, if he thinks fit in the 
circumstances of the case, are the details of the allegations by 
the respective parties and other matters prescribed by rules 
under the Act, such as details of children, witnesses, etc. The 
report is only to be supplied in the event of a reconciliation being 
unsuccessful and for a probation officer to comment on the 
merits of the parties or the unsuccessful attempt at reonciliation 
(a thing he is not required to do) would create a situation of 
which the Divisional Court strongly disapproves, as in Higgs 
v. Higgs, supra 

If an oral report is made by a probation officer instead of a 
written one, just as great care will need to be exercised. If a 
probation officer makes a statement to a court regarding inter- 


views with parties outside the limits of the 1937 Act, and gives 
his conclusions, there is no doubt an appeal to the Divisional 
Court would be upheld. The calling of a probation officer by 
either party to give evidence on oath is quite a different matter. 

Parties to matrimonial proceedings have certain rights of 
subsequent privilege (which of course can be waived) in negotia- 
tions for reconciliation. In McTaggart v. McTaggart [1948) 2 
All E.R. 754, the Court of Appeal expressed the opinion that 
when negotiations are conducted in the presence of the probation 
officer, these are without prejudice to the rights of the parties 
and the privilege of either party. It should be appreciated that 
the privilege is not that of the probation officer but of the 
parties, for a probation officer is no more privileged than a 
priest, a doctor or banker. 

In Bostock v. Bostock {1950} 1 All E.R. 25, a defended 
petition for divorce, Ormerod, J., decided that McTaggart v. 
McTaggart, supra, was no authority for saying that an inter- 
view between the two parties and their respective solicitors, 
where it was not specifically stated to be without prejudice, 
was also in fact without prejudice and therefore privileged and 
he admitted evidence of the events which took place at that 
meeting, but see infra. 

Mole v. Mole (1950) 2 All E.R. 328 went further than 
McTaggart by holding that where one of the parties to a matri- 
monial! suit consults a probation officer who, having written to 
the other party, received a letter in reply, that letter is privileged ; 
the privilege is not confined to a case where both husband and 
wife have accepted a probation officer as a conciliator between 
them. During the course of his judgment Bucknill, L.J., said : 
“ I think it essential if a reconciliation is to be attempted with 
the probation officer as intermediary, that, as soon as he is 
asked to act in that capacity, statements made by either party 
should be treated as privileged.” In agreeing, Denning, L.J., 
said he took it that the principle of McTaggart v. McTaggart, 
supra, applies not only to probation officers but also to other 
persons such as clergy, doctors or marriage guidance counsellors 
whom the parties consult with a view to reconciliation when 
there is a tacit understanding that the conversations are without 
prejudice. He did not accept the correctness of Bostock v. 
Bostock supra, as he saw no reason why the solicitors of the 
parties should be in any different position. 

When the question of reconciliation is raised in any case, 
there may at first, be a certain amount of uncertainty as to 
whether there is condonation, or on the admissibility of evidence 
or on the procedure to be adopted. It is to be hoped that the 
cases noted above will give sufficient guidance to dispel any real 
difficulties. 


A PLAINTIFF JUROR 


“ Now, where's the Plaintiff in this case ? 
Asked Mr. Justice Fox, 

The gentleman then showed his face 
“I'm in the Jury Box ” 


“ Of course, a man ™ His Lordship said, 
“ Can't try the case he’s in, 

For, if he only keeps his head, 

He cannot fail to win.” 


“ Indeed, milord " the man replied, 
“ The reason’s plain to see.” 

The sadness of his voice implied 
Such luck could never be. 
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PARKING: 


published early mm 1951 of the London and Home 

imties Traffic Advisory Committee deals with London traffic 
westion. The Committee state that the planning of major 
street umprovements is outside the scope of the inquiry, while 
pomting out that such umprovements are essential if London ts 
to maimtain its importance as an industrial, commercial, and 
social centre There has been no first class improvement in 
Inner London since 1905, when Aldwych and Kingsway were 
opened to traffic, cutting through a maze of old streets and 
opening a way from Waterloo Bridge to the west central area 
and North London, as well as, incidentally, increasing the 
traffic through the Strand by enabling vehicles to strike north- 
ward at the Aldwych corner The widening of the Strand 
authorized in 1897 has not yet been completed. Nor indeed has 
the improvement of Piccadilly which was authorized in 1903 
There can be no doubt that much replanning and destruction of 
property im central London will be needed, unless a decision is 
reached to close much of it to through traffic, and compel heavy 
vehicles to use a by-pass, when going from outside London at 
one side to a destination beyond London on the other. It is 
equally plain that heros measures, whether in the replanning 
of central London or the construction and enforced use of 
by-passes, are not likely to come for many years : in the existing 
financial conditions and in conditions which can reasonably be 
foreseen it may be a full generation before much is accomplished 
Meantime Londoners and visitors to London have to make the 
best of a state of things which is steadily growing worse. What 
in a Note of the Week at 110 J.P.N. 50 we called “ The Parking 
Scandal” is no better than it was at that date, more than five 
years ago In some ways it is worse, for reasons we partly 
examined in a Note of the Week called “ Free and Easy Parking “ 
at 111 J.P.N. SIL. The greater availability of petrol has meant 
a larger number of vehicles in the street, and when, if ever, a 
free market is restored (to owner drivers in particular) there 
can be no doubt that the traffic will be found cutting its own 
throat, even worse than it does at present. The marking of 
major thoroughfares with yellow bands, to which we referred 
as a beginning in our second mentioned Note, and the enforce- 
ment (partial though enforcements often are) of restrictions 
upon parking in those thoroughfares, has driven the cars to side 
streets, many of which have grown more or less impassable. It 
is a commonplace that many central London journeys take 
longer in the motor vehicle of today than in the horse cab of 
fifty years ago ; many such journeys can indeed be accomplished 
more rapidly on foot than in a vehicle. The Advisory Commit- 
tee have analyzed the different kinds of traffic to be found in 
central London, and their figures deserve to be studied. No 
figures, however, can obscure the fact that the greatest cause of 
obstruction ts the small and medium sized owner driver's car 
There are, admittedly, large trade vehicles which, when they 
have occasion to stop for loading or unloading, form a substan- 


tial impediment to other vehicles, but in general these and the 


larger chauffeur-driven private cars will not hang about, in the 
manner of the private car which has no paid driver. It was said 
by the Royal Commussion on Transport in July, 1929, that many 
people seemed to think they had a “ perfect right to leave their 
cars on the public roads for long periods of time. This ts an 
entire fallacy The streets are intended for the movement of 
traffic of all kinds, not for the purpose of parking cars while 
the owners or persons in charge are engaged in business or 
pleasure Ten years later the Select Committee of the House of 
Commons on the prevention of road accidents said that “ the 
parking of vehicles in busy streets its undesirable and 


dangerous.” The same was said in more detail in December, 


COUNSELS OF DESPAIR 


1944, by the Committee on Road Safety. Notwithstanding this 
condemnation over a period of fifteen years by responsible 
opinion, of the practice of using the streets of London as ground 
on which cars may be left, the practice continues, and it seems 
as if the impression condemned by the Royal Commission (that 
motorists have a right to do it) is as prevalent as ever. The 
provision of street parking places in residential squares and so 
forth has brought a small mitigation in a physical sense, but 
probably an encouragement of the practice metaphysically, 
since the motorist knows that in certain places he will be allowed 
to park and, having come in to central London with this know- 
ledge, tends to suppose that if he cannot get into one of those 
places he has a right to go elsewhere. Thanks to German air 
activity, there has in the last five years been unprecedented 
opportunity for providing car parks elsewhere than in the 
streets, and not unreasonably far from the most important 
shopping and business centres, but comparatively little use is 
made of these bombed sites. Street parking has, in fact, become 
so prevalent that the police seem to have given up in despair 
the task of dealing with its unlawful impediment to traffic. 
The Advisory Committee give measurements, showing the 
amount of street surface used by a passenger in different classes 
of vehicle. This confirms what indeed is obvious, that a private 
car holding on the average less than two passengers is by far 
the most extravagant method of carrying passengers, measured 
in terms of surface occupied, while the use of expensive paved 
street surfaces for parking is much the most costly way of pro- 
viding for the stationary vehicle. The advantage from the 
motorist’s point of view is that the cost does not come out of 
his own pocket, or only does so to the extent that he ts a rate- 
payer and taxpayer, who pays a share of the up-keep of the street. 


Local authorities in London have, understandably no doubt, 
been very slow to provide parking places elsewhere than in the 
streets. They may argue that the streets have to be kept up 
anyhow ; that standing cars do not wear out the surface so 
rapidly as moving cars; and that from the purely pecuniary 
point of view there is not much to be gained by providing proper 
parking places. The revenue to be obtained from parking charges 
has generally been thought insufficient, although, as we have 
just stated, this argument has much less validity than it had 
between the wars. now that there are so many bombed vacant 
sites available. Between the wars when the provision by private 
enterprise of parking places might have attracted capital if 
there was a sufficient revenue to be obtained, not many garages 
or parking places came into existence in this way. One reason, 
no doubt, was the very facility allowed for parking in the streets 
There was a vicious circle. The police felt that it was certainly 
invidious and difficult, some would say impossible, to enforce 
the law against obstruction, when there was insufficient garage 
or parking accommodation upon private land. Private enterprise 
and local authorities alike were slow to go into this field, because 
they could not be sure that the accommodation would be used. 
What was needed was a determination to enforce the law, 
coupled with some foresight on the part of local authorities who 
could have shown the way—not perhaps as economically as 
they might do now. when sites can be obtained without the 
pulling down of buildings, but still without very heavy loss since, 
even in the west end of London, there is much property of no 
particular value, which could be pulled down with general benefit. 
The Restriction of Ribbon Development Act, 1935, was intended, 
amongst other things, to enforce the provision of accommodation 
for cars by firms erecting premises likely to attract a number of 
users of cars, but little use was made of this. 
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The only way out of this morass which the London and Home 
Counties Advisory Committee can suggest is that a proportion 
of the cost of private parking places, a big enough proportion to 
encourage local authorities to pay the balance, should be thrown 
on the Exchequer. This seems to us a counsel of despair. The 
root of the matter is that a large number of vehicles are brought 
unnecessarily into central London, by persons who could without 
much personal inconvenience use the public means of transport, 
but prefer for one reason or another to have their car at hand. 
Circumstances are so variable that two observers might not 
readily agree upon a choice of typical cases. Perhaps as good a 
type as any is the London business man with a residence outside, 
who prefers his car to the suburban trains. Having come in 
to town by car, he leaves it as close to his office as he can. He 
may perhaps have a business call to pay or conference to attend 
some two or three miles away in London, and by using his car 
avoids the slight delay of having a cab called, or the trouble and 
slight discomfort of the omnibus or tube. He may also use the 
car for going to lunch, and park it in some west end street. 
If his business day covers eight hours, the wheels of the car will 
be moving, ie., he will be using the streets for their proper 
purpose, for perhaps one hour at the most. The other seven 
hours the car will be standing ready, in case he wants to use it, 
and meantime getting in the way of everybody else who passes 
along the parking street. We do not deny that there are com- 
mercial travellers and others whose cars, when in London, are 
used intensively for transit. We are merely saying that, among 
car owners who could go about their lawful occasions almost as 
well, and at less cost, by cabs and public transport, there is a 
strong tendency to rely on private cars. This tendency will 
undoubtedly increase unless steps are taken to prevent it. Any 
Government might, quite reasonably, say that it saw no cause 
to pander to the tendency (which incidentally makes traffic 
difficulties worse on all approach roads) by using the money of 
the taxpayer (drawn from the taxpayers in all parts of the 


CONTROL OF BUILDING 


All building works of county councils, in common with other 
local authorities, are subject to detailed control by government 
departments. Since the investigation carried out by the Local 
Government Manpower Committee the controls have been 
rationalized to a considerable extent, but even so there are still a 
number of inconsistencies in the general scheme. In this review 
the main heads of the controls are noted and the inconsistencies 
discussed 

Dealing first with capital works we usually find a division 
between major and minor schemes: thus on the education 
service, which is much the largest, circulars lay down the follow- 
ing rules regarding major works. For primary and secondary 
schools an annual programme is required, and the local education 
authority is expected to keep within the estimates submitted at 
all subsequent stages, or to state a case where it is proposed to 
exceed the estimate. Limits of cost are also imposed ; for pro- 
jects started in 1951 and onwards net costs per place (excluding 
site costs) are limited to £140 for primary schools and £240 for 
secondary schools. From time to time Ministry of Education 
circulars have emphasized the need to restrict costs, and have 
also stated the kind of proposals which the Ministry are prepared 
to consider. These are projects needed to provide accom- 
modation necessitated by the rise in the birth rate, new housing 
developments or maintenance of facilities at existing standards. 
With regard to Further Education proposals, while the Ministry 
state that standards cannot be established they emphasize that 


country) to provid: parking accommodation for these motorists 
If the suggestion of the Advisory Com nittee were adopted for 
London, similar demands might be expected from other large 
commercia! towns and social centres, with further injustice to 
the taxpayer in the smaller towns and country districts. 


We are glad to see that the Advisory Committee are on the 
whole against the introduction of payment for parking in the 
Streets. Parliament has decisively rejected proposals to authorize 
the levying of charges for street parking by local authorities, 
whenever such a proposal has been made. The proposal is 
objectionable from at least two points of view: that it is an 
effort by local authorities to turn into a source of profit the 
streets which it is their duty to maintain for the general benefit, 
and that it would encourage motorists in their present feeling 
that they have a right to use the streets for parking. Once they 
were permitted to do so at a price, it would be impossible to 
deny their right to do so, so long as the price was paid. This 
is the real answer to the suggestion which the Advisory Commit- 
tee are prepared at least to toy with, of introducing in London 
the parking meters which have been adopted in some cities in 
the United States. These would involve substantial man-power, 
to see that they were used in the way intended, and would carry 
with them a right to use the parking place to which they were 
fixed, upon putting the proper coin into the meter. We share the 
Advisory Committee's view that it is undesirable to reject any 
new idea merely on the ground that it is new, but there can be 
very few parts of London, and none in central London, adapted 
to the parking meter system We have called this article 
“ Counsels of Despair,” because this phrase seems an apt 
description, both of the demand for an Exchequer grant and 
of the line the police have taken for the last five years and more. 
We do not believe there is any one remedy for the present 
scandal, but no remedy or group of remedies can be successful 
unless accompanied by a much more determined enforcement 
of the law on the part of the police. 


WORKS IN COUNTIES 


reduced costs are essential : in this case also, an annual pro- 
gramme is to be submitted. Keeping costs to a minimum is also 
emphasized in relation to training colleges for teachers, special 
schools for handicapped children, and school health projects. 
In the case of the school meals service it is stated that limited 
resources preclude the commencement of any major building 
during 1951/52. 

In all cases tenders must be obtained. If the lowest is accepted 
the Ministry must be notified of the amount of the accepted 
tender: if for any reason the lowest tender is rejected details 
of the tenders received must be submitted to the Ministry and 
approval obtained to acceptance of the tender recommended by 
the local authority. 

Minor works are also limited. The value of capital works 
costing under £5,000 started in 1951/52 must be restricted to 
about three-fifths of the figure for the calendar year 1949, first 
preference being given to jobs on primary and secondary schools 
which will provide new places. Minor capital works costing 
under £5,000 need not be included in the building programme 
and should not be proposed for the 1951/52 programme. Minor 
works in connexion with school meals must not exceed the level 
obtaining during the first half of the year 1949/50, and no 
individual works costing over £1,000 are allowed. 

Control over local authorities in carrying out these directives 
is limited, and functions by way of loan sanction and restriction 
of the total capital expenditure chargeable to revenue. 
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Home Office inform the local authority of the amount of ex- 
penditure approved : the authority then have power to proceed 
within the approved estimate. In the case of the fire service an 
annual! estimate is submitted in the same way, but the figure 
submitted is often reduced to the amount which is available 
from the total] allocation The expenditure on repairs and 
maintenance for education purposes probably exceeds that of 
all other departments, but in this case no estimate is required 
and no Ministry of Education circular restricts the expenditure 
which can be undertaken. The Ministry of Health have issued 
circulars requesting local authorities to reduce by twenty per 
cent. their expenditure on repairs and maintenance as compared 
with 1949 figures for property other than houses, but on inquiry 
it has been stated that this circular is intended to apply only to 
property for which the Health Department is responsible, and 
the explanation has also been given that no arbitrary axing was 
intended but only a request that authorities should endeavour 
to ensure that the execution of maintenance works should be 
confined to those of an urgent character, without which local 
authorities could not discharge their statutory duties 

A somewhat curious position therefore exists. Various sections 
of the Home Office dealing with police, fire and children, deem 
it necessary to consider and approve an annual estimate of the 
cost of repairs and maintenance, the Ministry of Health ask for 
a twenty per cent. reduction as compared with 1949 but are 
apparently content to leave the matter to the discretion of local 
authorities subject only to submission of estimates for grant 
purposes, and the Ministry of Education offer no observations 
at all 

Local authorities are bound to submit annual estimates of the 
total cost of each grant-aided service to the appropriate depart- 
ment, and in view of the control exercisable by examination of 
such estimates we question whether some co-ordination between 
departments on this matter of repairs and maintenance costs ts 
not desirable, particularly as the department at present exercising 
the strictest control is the one responsible lor some services 


where expenditure is relatively light 


NEW COMMISSIONS 


ISLE OF WIGHT 
John Kidd Sherwood, Stone Close, Ningwood, Isle of Wight 
Leonard Isaac Warder, Lake Post Office, Sandown, Isle of Wight 


MERIONETH COUNTY 
Mrs. Annie Luned Edwards, Caerffynon, Dolgelley 
Miss Margaret Hughes, Belgrave, Barmouth 
William Aelwyn Hughes, Glan Alwen, Corwen 
Evan Elias Jones, Post Office, Minffordd, Penrhyndeudraeth 
Mrs. Olwen Roberts-Jones, Ro-wen, Bala 
Mrs. Elena Puw Morgan, Anneddwen, Corwen 
Brigadier Charles Hilary Vaughan Pritchard, D.S.O., Dolrhyd 
Dolgelley 
Dafydd Llewelyn Pugh, Schoo! House, Upper Corris 
Richard James Pugh, Bryn Tawel, Manod Road, Balenau Festiniog 
Martin Rees, Glanvdon, Aberdovey 
Wynne Williams, Heolysarn, Barmouth 
Robert Owen Wynne, Minffordd, Sun Street, Festiniog 
Colonel John Francis Williams-Wynne, D.S.O., Penarth, Towyn 


YORKS (EAST RIDING) 

Richard Anthony Bethell, Rise Park, Hull 

Lieutenant-Colonel Roland Fisher Bilton, Ruston House, Patring 
ton 
Mrs. Grace Isherwood, Albany House, Albion Street, Driffield 

Harold Edward Jackson, Woodside, Atwick Road, Hornsea. 

Charles Rochfort Maxsted, Brantingham, Brough 

Miss Mary Needler, Wincroft, Tranby Lane, Swanland 

Richard Bentley Parry, Chellow Dene, Boothferry Road, Hessle 

Ducan Robertson, Burwood, Beverley Road, Norton 

Dr. Mary Rosamund Webster, Lendal House, Marton Road, 
Bridlington 
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WEEKLY 


COURT OF CRIMINAL APPEAL 
(Before Oliver, Cassels and Sellers, JJ.) 
April 9, 10, 1951 

R. v. BARNETT AND OTHERS 


Criminal Law—Conspiracy—Competence of proceedings on indictment 
A4uction—-Alleged agreement by dealers to form “ring “—New 
offence created by statute—Summary mode of trial prescribed 
Auction (Bidding Agreements) Act, 1927 (17 and 18 Geo. §, ¢. 12), 
s. 1 (1) 


APPEALS against conviction 


The appellants were convicted before the Recorder of London at 
the Centra! Criminal Court on a count of an indictment which charged 
them with conspiring together and with other persons unknown to 
contravene the provisions of s. | of the Auction (Bidding Agreements) 
Act, 1927 by, being dealers, agreeing to offer and accept consideration 
as an inducement or reward for abstaining from bidding at sales by 
auction. All the appellants held offices in companies or firms dealing 
in scrap metal. Evidence was given that they agreed to form a “ ring,” 
that they attended sales where cable and other similar commodities 
were sold, that a representative of the ring bid there on behalf of all 
the members of the “ ring,” and that after the goods had been acquired 
they were disposed of at a “ knock out " among the members of the 
“ring” who divided among themselves the difference between the 
price thus obtained and that paid at the auction so that each got a 
proportion of the profit in relation to their bids 


Held, the Act of 1927 created new offences and provided that they 
should be triable on summary conviction ; the particulars given of 
the conspiracy charged related to matters which were in terms or 
substantially the offences which the Act prescribed ; and, therefore, 
the charges against the appellants were not triable on indictment 


Roberts, K.C., and S. A. Morton for the first appellant : 
Diplock, K.C., and Burge for the second appellant; Levy, K.C., and 
Elson Rees for the third and fourth appellant Marshall, K.C., and 
Pollock, K.C. for the fifth appellant; ; Gerald Howard, K.C., and 
Hawser for the sixth appellant ; Geoffrey Lawrence, K.C., and Streeter 
for the seventh appellan Bernard Finlay for the eighth appellant ; 
Seaton and Maxwell Turner for the Crown 


Counsel 


NOTES OF CASES 


Solicitors : W. Gordon Hill; Lucien Fier ; Cameron, Kemm & Co. ; 
Kenneth Brown, Baker, Baker, Lieberman, Leigh & Co Henry 
Hilbery & Son ; J. L. Freedman & Co. ; Director of Public Prosecutions. 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


April 10, 1951 
R. v. HERITAGE 


Criminal Law-—Sentence—Corrective training and imprisonment 
Sentences not to be concurrent—Convictions “on at least two 
previous occasions “—Criminal Justice Act, 1948 (11 aad 12 Geo 
6, c. 58), s. 21 (1) (db) 

APPEAL against sentence 

The appellant pleaded Guilty at Cambridgeshire Quarter Sessions 
on January $, 1951, to larceny of a caravan and asked for four other 
offences to be taken into consideration. He was sentenced to three 
years’ corrective training, to run concurrently with a sentence of 
eighteen months’ imprisonment which he was already serving, having 
been convicted on October 9, 1950, at Buckinghamshire Quarter 

Sessions of obtaining money by false pretences. The court treated the 

sentence and the placing of the appellant on probation in 1949 on 

a charge of stealing a caravan as the convictions “ on two previous 

occasions ™ necessary under s. 2! (1) (+) of the Criminal Justice Act, 

1948, to qualify him for a sentence of corrective training 

Held, that it was wrong for a sentence of corrective training and a 
sentence of imprisonment to be running at the same time, and the 
court would, therefore, substitute for the sentence of corrective 
training a sentence of eighteen months’ imprisonment, to date from 

October 9, 1950, and to run concurrently with the sentence passed on 

that date 

Quaere, whether the convictions on “ two previous occasions ™ 
referred to in s. 21 (1) (6) of the Act of 1948 must be convictions prior 
to the particular offence which brings the offender before the court 


Counsel: W. H. Hughes for the appellant ; Seaton for the Crown 
Solicitors Registrar, Court of Criminal Appeal; Director of 
Public Prosecutions 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


CHILD NEGLECT 


Mr. G. Nabarro (Kidderminster) asked the Secretary of State for 
the Home Department in the Commons whether his attention had been 
drawn to the case of Randolph Clive Oakes, aged four years, Corndon 
Close, Birchen Coppice. Kidderminster, who lost four toes on one 
foot and would be crippled for life and who was found to be suffering 
from gangrene, rickets and scurvy as a result of being kept by his 
parents in a bare, unheated room ; whether he was aware that the 
chairman of the Kidderminster magistrates stated that that was the 
worst case of child neglect ever to come before him ; and whether, in 
view of the cruelty displayed in that case and many similar cases of 
child cruelty, the Government would now consider strengthening the 
law and penalties for such offences 

The Secretary of State for the Home Department, Mr. J. Chuter 
Ede, replied that he was informed that on the application of the 
prosecution, the justices decided to deal with that case summarily 
and imposed the maximum term of imprisonment of six months 
together with a fine of £10. Had the case been dealt with on indictment, 
a maximum sentence of two years’ imprisonment could have been 
imposed. The case afforded no ground for thinking that the existing 
maximum penalties were inadequate. 

Mr. J. Langford-Holt : ** As this was an indictable offence, could 
not the magistrates, had they been so minded. have sent the case 
to a higher court, where very much heavier penalties could have been 
imposed ? 

Mr. Ede: “ Yes, but I understand that the first thing which the 
N.S.P.C.C. said in presenting the case was that they desired to have 
it dealt with summarily.” 

Mr. Profumo : “ Is not this only one among a whole host of other 
cases where bestial cruelty to children has been displayed ? Will the 
Home Secretary consider the advisability of increasing the maximum 
penalty in this year of 19517" 


Mr. Ede: “ No, Sir. I think that had this case been tried on indict 
ment, the penalty provided might then have proved adequate.” 

Asked by Mr. G. Thomas (Cardiff W.) whether he was satis‘ied that 
there was no undue delay in the bringing of proceedings once there was 
a sense of anxiety about the child, Mr. Ede replied : ** The view of the 
Society, which | share in a good many cases, is that « ts desirable to 
secure reform, if at all possibl:, rather than to lead to the possible 
break-up of a home. It may be that in this case too long a period was 
allowed to clapse. However, the Society have a very great experience 
in these matters and generally, I think, are to be supported.” 


SENTENCE ERROR 


The question of the sentence error (which was reported in this 
column last week) was again raised in the Commons by Mr. M. Lipton 
(Brixton) who asked whether the Secretary of State was satisfied that 
the only way of liberating an innocent man from gaol was to issue 
another warrant remanding him on bail and, in effect, putting him on 
trial for the same offence before the same magistrate 

Mr. Ede replied that he had made some inquiries into the matter 
and, although he had no responsibility, he would like to say that the 
chief magistrate had told him that on hearing by telephone from the 
prosecutor's father that the wallet had been found, he was most anxious 
to secure the immediate release of Mr. Ross until the matter could be 
dealt with by him on the following day, after the hearing of fresh 
evidence on oath. To do that, a remand was neCessary to secure Mr. 
Ross's attendance in court. He was accordingly released on his own 
bail with no surety on the direction of the chief magistrate to appear 
next day at Bow Street 

Mr. Lipton gave notice that in view of what he regarded as an ugly 
stain on the administration of justice he would endeavour to raise the 
matter again 
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PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 
Tuesday, April 17 


i nd ‘ 


HOLSE OF COMMONS 


~ oF Crva. INTERESTS) 


THE MODEL MAGISTRATE 
h I take my seat 


case 


each witness, whom I swear 
peak the truth, and only that 
t indulge in tittle-tat 
nts of law I'll pay attention 
1 no distracting intervention 
To put attorneys off their joint 
When dealing with “ a case in point 
t of temper shall I sport 
rly “ scene m Court 
that the Press 
t have to guess 
be, and also true 
It I'll be seen to do 
With depositions I shall take 
Gsreat care to see that no mistake 
( reeps, careless, in the written 
Inscribing only what us heard 
Not what the Counsel for the Crown 
Thinks really would be better down 
With veniles I'll gentle be 
But fi that one and all may see 
The Magistrate means what he says 
(Probation Officers w praise) 


rant and each P.¢ 


subtful rall sen to hark 
The Clerk 


wads of wisdo 
hor my success, a grateful nation 
Will soon a 
And pass An Act to Make Provision 
(Non Party Measure—No Division) 
That I may be, without a wrench 
Translated to the High Court Bench, 
To there continue, as before 
Retiring as Lord Chancellor 


inge my clevation 


PERSONALIA 


APPOINTMENTS 


Mr. Eric Spencer, M.A., LL.B., assistant solicitor to the Lancaster 
corporation since 1949, has been appointed to a similar position under 
the Cheshire county council 

Mr. G. G. Phillips, general clerk with the Rushden U.D.C., has been 
appointed committee and general clerk to the corporation of Boston 


RESIGNATION 


Mr. G. Maurice Turner, A.C.LS., assistant town clerk of Boston, 
has resigned on obtaining an appomtment in the city valuation and 
estates department at Salisbury, Southern Rhodesia Mr. D. A. 
Tranah, LL.B., assistant solicitor, has been promoted to deputy town 


clerk. He was admitted in 1950 


PRESENTATION 


A presentation has been arranged in appreciation of Mr. A. D. Ward, 
of Northieach, for ** nearly fifty years service as assistant clerk and then 
clerk to the Rural Council without missing a single meeting for the 
past thirty years” and for a similar period as assistant clerk to the 
magistrates. Mr. Ward has also been clerk to the ancient Court Leet 
of Northleach and the presentation is to be made by Earl Bathurst, 
who is Lord of the Leet 

OBITUARY 

Sir Harry Courthope-Munroc, K.C., died at his home in Suffolk 
on April 8 at the age of ninety. Educated at Trinity Hall, Cambridge, 
he was called to the Bar by the Inner Temple in 1883. He joined the 
South-Eastern Circuit and took silk in 1914. In 1927 he became 
Recorder of Sudbury, which post he held until 1946 

Lieut.-Col. Eric Ball, D.t 1.P.. died on April 14, at his home in 
Blackheath, London From 1919 to 1925 he was a member of the 
London County Council for East Lewisham, and an alderman from 
1937 to 1946. In 1945 he was made a J.P. for the county of London 





LICENSES« GENERAL 


INSURANCE CO. LTD., 


24, 26 and 28, MOORGATE, 
LONDON, E.C.2. 


TELEPHONE 


MONARCH 100! 


(10 LINES) 


Specialists in all matters 


pertaining to License Insurance 
TRANSACTS 
Life. Fire, Burglary, Loss of 
Profits, Employers’, License, 
Glass, Motor, Public Liability, 
and ALL OTHER CLASSES 
OF BUSINESS 





Enquiries in respect of Contingency 
business particularly solicited. 








Justice of the Peace and Local Government Review, April 28, 1951 265 
LAW AND PENALTIES IN MAGISTERIAL AND 


OTHER 


DISHONEST INSURANCE AGENTS 


Two insurance agents who set up a home together in a Dudiey flat, 
after meeting during their army service, appeared before the Dudley 
Magistrates on April 17, 1951, to face charges of embezzlement. The 
first defendant, a man of thirty-five, pleaded guilty to three charges 
of embezzling a total of Ils. ld. received for his employers, a well 
known assurance company ; the second defendant, a man of twenty 
nine, pleaded guilty to three similar charges involving a total of 1S». 8d 
The charges were laid under s. 17 of the Larceny Act, 1916. 

For the prosecution, it was stated that both defendants were 
employed in the Dudley office of the assurance company, and that 
there was no doubt that they were working to a common plan, and each 
knew what the other was doing. Both men had been employed by the 
company since 1949, and were dismissed when the offences came to 
light at the end of December, 1950 

On December 27, 1950, all the agents for the district should have 
paid in their takings for the previous week, but as the two defendants 
failed to do so, an official of the company went to see them at their 
flat. The men stated they had no money to pay in as they had spent it 
to discharge their considerable debts. All the books were in order, 
but the money was missing and the total amount involved was £34 in 
the case of the first defendant, and £32 in the case of the second 
defendant 

The defendants informed an official of the company that they had 
been living considerably beyond their means, they had been gambling, 
and were heavily in debt, and they had obtained most of the furniture 
for their flat on hire purchase and could not keep up the payments 
of £4 a week. The wages of the first defendant averaged £7 10s. a week 
and those of the second defendant £7 17s. a week 

For the defence, it was denied that the defendants had any definite 
plan. Both were respectable men working and living together. When 
they found themselves in debt they started on a career of deception 
and began robbing Peter to pay Paul. 

The first defendant asked for twenty-three similai cases to be taken 
into consideration and the second defendant thirty-two ; the sums 
involved being £13 and £8 respectively. 

Each defendant was sentenced to one month's imprisonment on 
each charge, the terms to run concurrently 


No. 24 


COMMENT 

Section 17 (1) Larceny Act, 1916, provides that every person who, 
being a clerk or servant or person employed in the capacity of a clerk 
or servant, fraudulently embezzies any money delivered to him for or 
in the name or on the account of his employer shall be guilty of felony 
and liable to fourteen years’ imprisonment 

By s. 24 of the Criminal Justice Act, 1925, it is provided that charges 
under s. 17 (1) Larceny Act, 1916 may, with the consent of the accused, 
be tried summarily and a court of summary jurisdiction has power 
to impose a term of six months’ imprisonment and a fine of £100 

(The writer is indebted to Mr. C. W. Johnson, Chief Constable of 
Dudley, for information in regard to this case.) 


No. 25 
DEFENDANT POSED AS A VETERINARY SURGEON 


A forty-four year old man appeared at York Magistrates’ Court in 
February last to answer three summonses, each alleging that on stated 
dates he had made a false representation contrary to s. 5 (1) of the 
Veterinary Surgeons Act, 1948, in that he, not being registered in the 
Register of Veterinary Surgeons or in the Supplementary Register 
kept in accordance with the provisions of the Veterinary Surgeons 
Act, 1948, did unlawfully hold himself out as being prepared to practise 
veterinary surgery. 

The prosecution was instituted by the Royal College of Veterinary 
Surgeons, and the prosecuting solicitor stated that the defendant 
placed notices outside his premises, and at the end of the road in which 
he lived inviting people to believe that he kept a pets’ nursing home 
Defendant examined animals and purported to give a diagnosis 

The defendant pleaded guilty to the charges and his solicitor sub- 
mitted in mitigation that the offences were purely statutory. He urged 
that the charges raised in no way the question of the quality of the 
defendant's skill or the care he gave to animals. 

The defendant was fined £20 upon each charge and ordered to pay 
£5 costs. 

COMMENT 

Section 5 (1) of the Act of 1948 prohibits any person practising or 

holding himself out as practising veterinary surgery unless he is either 


COURTS 


registered in the Register of Veterinary Surgeons or in the Supplemen- 
tary Veterinary Register. ** Veterinary Surgery” is defined in s. 5 (2) 
of the Act and s. 31 (2) provides that the Act is to be construed as 
one with the Veterinary Surgeons Act, 1881 

By s. 19 of the Act of 1881 it is enacted that prosecutions are not to 
be instituted by a private person without the written consent of the 
Royal College of Veterinary Surgeons 

(The writer is indebted to Mr. H. G. Scott, clerk to the York 
Justices, for information in regard to this case.) 


No. 26 
THE IMPROPER SALE OF STOCKFEED POTATOES 


A Workington (Cumberland) market gardener appeared at Work- 
ington Magistrates’ Court on March 7, 1951, to answer two charges 
each alleging a contravention of art. 7 of the Ware Potatoes Order, 
1950. The particulars of the charges alleged that upon a day in January 
last, the defendant sold stockfeed potatoes to two individuals and at 
the time of such sale knew, or ought reasonably to have known, that 
they would be used for the purpose of human consumption 

For the prosecution, it was stated that the defendant had sold the 
stockfeed potatoes which were branded with a blue dye to his regular 
customers for human consumption at a profit of 133 per cent. The 
offences came to light when the dye soiled the hands of one of his 
customers, a clerk at the local police station ! 

A Ministry of Food official stated that it was the first prosecution 
of its kind in the north of England and the Chairman, announcing 
the decision of the justices to impose a fine of £100 on each summons, 
emphasized that the health of the public must be safeguarded. 


COMMENT 

Article 7 of the order prohibits a person from using or processing 
for the purpose of human consumption any stockfeed potatoes or 
selling or otherwise disposing of such potatoes if he knows or ought 
reasonably to know that they will be used or resold for the purpose of 
human consumption or for seed. 

Article | of the Order contains, for the benefit of persons who, 
like the writer, are wholly ignorant of the various classes of potato, 
the following enlightening definition : ** Stockfeed potatoes "’ means any 
potatoes sold by the Minister for use or resale as stockfeed and any 
potatoes (other than seed potatoes, thirds or ware potatoes) sold for 
use or resale as stockfeed 

It is to be noted that s. 14 of the Order prohibits artificial transaction 
in reference to the sale or disposition of potatoes and art. 15 limits the 
provisions of the Order to potatoes of the 1950 crop. 

Article 17 provides that infringemen’s of the Order are offences 
against the Defence (General) Regulations, 1939 

(The writer is indebted to Mr. J. N. Mason, clerk to the Workington 
Justices, for information in regard to this case.) 


PENALTIES 


Abergele—-February, 1951—fraudulent conversion of £18 9s.—two 
months’ imprisonment. Defendant, a forty-one year old widower 
and a former club secretary, converted to his own use the club's 
Christmas savings fund. Defendant, who pleaded guilty, asked 
for twenty-one similar offences to be taken into consideration. 
The total amount involved being £71 

Brynmawr—February, 1951—making false representations to obtain 
widowed mother’s benefit——two months’ imprisonment. Defend- 
ant was fined £15, in September, 1949, for a similar offence and 
between December, 1949, and April, 1950, she drew benefits 
amounting to £28 for herself and her legitimate child while 
cohabiting with a man 

Lincoln—-February, 1951—causing unnecessary suffering to a terrier 
twelve months’ probation. Disqualified for life from keeping a 
dog. Defendant, a waggoner and the father of ten children. kept 
the dog. described as nothing but skin and bone, in a small box 
attached to an eight foot chain which weighed more than the dog. 

Prestatyn—February, 1951—attempting to obtain money by false 
pretences from the National Coal Board (three defendants) 
each fined £10. Defendants, three miners, fixed their team’s tallies 
to buckets of coal which had not been worked by their team. 
This meant that the coal would be credited to them and their 
wages increased. 

Bristol—April, 1951—receiving twenty-cight cigarettes stolen at Messrs. 
Wills’ factory—fined £15. Defendant, an employee of the Company 
for the past thirty-one years, was stated to have lost his job. He 
received forty free cigarettes a week from the Company 
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REVIEWS 


Shawcrows and Beaumont on Air Law. Second Edition. By (hristopher have to be applied, with modifications derived from international 
\. Sheweross, K.¢ K. Mi. Beaumont, Patrick KR. EF. Browne conventions, to wholly new conditions; the same may be said of 
London : Batterworth & Co. (Publishers) Lid. Price £6 6s commercial! dealings in a.rcraft, insurance, and the law of master and 

serva 

A good dea! of the work lies outside the fields with wh ch we and 

our readers are normally concerned ; it is only among the few persons 

possessing the sort of knowledge which the senior editors of the 
work and their collaborators can claim, that a reviewer would be 
found eq to apprasing all its qual.ties. It may indeed be that 
not many of our readers will find it necessary to place the book on 
their shelves, although solicitors im private practice in commercial 
centres are likely in the next few years to find ths worth while. We 
nouce that the first edition went out of print before the present second 
edition could be ready This may serve as a warning, to lawyers who 
think there is bus:ness coming to them connected with aviation, to 
make sure of the present edition while they can. It has been brought 
out in the Modern Text Book Series, which means that :t is handsomely 
and suitably bound, with a pocket in the cover in which can be placed 
the supplements which will keep it always up to date. The text is 
paragraphed as weil as paged, which will fac.| tate reference and noting- 
the table of statutes and table of cases, by the way, use paragraph 
references instead of pages—this 1s an unusual feature and should save 
the reader's time The statutes and cases cover the whole British 
Commonwealth, and also Ireland and the United States. Apart from 
readers who require the book for their own use, we fee! justified in 
commending it to library authorities. Speaking generaliy, there is 
not much to be ga:ned by having a large stock of legal works in public 
libraries : the frequenter of libraries who tres to find out hs law for 
himself is pretty sure to come to grief Air law possesses, however 
sO many facets that we are inclined to think an except.on might be 
made, and that the larger |.braries, at all events, ought to have this 
ipon so many topics of modern interest as well as 


up 


work, which touches 


he narrow sense 


The New Industrial Law. By W. F. Frank. Leigh-on-Sea: Thames 
Bank Publishing Company, Ltd. Price 35s. net. 

we gather, not a member of the legal! profession in 

i he ‘ present work is 1 ¢ the worse on 

have been <.ff . The casual 

Oo relate to various aspects of the law of 

as extefided by modern sti es, and also to 

the author has cast ! wre widely 

uc background and nature « re CCONOMIC 

egal issues, and queries whether we are in 

ir steps the path indicated by Maine that 

racts towards status. The book then jumps to 

h references to the Bariow Report and the 

and to the Towr d Country Pianning 

ween these be ng traced. Then we have 

unons and trade assoc ations, 

is a short part of the book 

ade statistics, and a longer 1 (we think) 

inder the title of Monopoly ar the State.” 

with the Monopolies and Restr ve Practices 

he Sherman Act, 1890, and later American 

d the law Cover sixty pages, starting with 

a c, of English patent law, and leading 

| Research Development Corporat on Current 

occupy the remainder of the book, with references 

full employment, education, and employment 


summary of h: contents of the book because 
be apprec ated what sort of ground tle author 
or members of the lega! profess on a good deal 
t together here w be new, or at ‘east ro more 
Hay assembled h:s mater al the author has 
sms to make, as (for examp'e) about the in- 
effectiy s of the present legal attitude towards menopoly. In the 
leg slation there are valuable references 


chapter o rer.can ant -trust 
organs and bg assoc ations like 


to confl cts ween governmenta 
Standard O.! and Amer can Tobacco, and these are shown aga nst the 
backgrou egal menace to large sale arrangements There are 
ons from authors not generally well known to the legal 


many q 
partcularly in reference to foreign paralle! deve!opments 


profess on c 
Altogether, although much of the book is outside our own fields of 
study, we have come to the conclusion that it will be found st mulating 

: by those of our readers who are concerned with industrial matters in 

»p cs where principles the widest sense, whether they are members of the legal profession 


epresent tor 
he days of horse drav ; public officers, or industrial or trade union officials 
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Blundell's Rent Restrictions Cases Cumulative 
L. A. Blundell and V. G. Wellings. London : 
Ltd., The Estates Gazette, Lid. Price 15s. net. 

Mr. Blundell's Rent Restrictions Cases has for some years been 
recognized as a most useful adjunct to any textbook on the subject, 
whether the practitioner prefers Mr. Blundell's textbook, or one of 
those by other authors. The second edition of the Cases appeared in 

1948. The great var.cty of circumstances, to be dealt with by the 

Rent Restrictions Acts and the two Acts deal.ng with the contro! of 

furmshed lettings, has meant such a crop of decisions that two supple- 

ments have already been necessary since 1948, and it 1s to be feared 
the process will go on. In the present supplement the learned authors 
include cases up to October 1, 1950. The method \s by now well known 

There is at the beg nning a very comprehens. ve d gest under numbered 

headings, each of which is divided into sub-numbers, correspond:ng 

either to phrases in the Acts or to some other read. ly distinguishable 
topic. Ths digest covers, in the present supplement, forty-four pages, 
from which it will be seen that every top c aris.ng on the Acts whch 
has been dealt with in the courts in the two vears covered can be picked 
up, and linked with the relevant decision. There is then an alphabet cal 
table of the cases appearing in the supplement, after wh ch one comes 
to the supplement prope. where the cases are alphabet cally given 
and analysed, and keyed to those digested in the ma n work. The note 
on each case is furnished with cross references, both to other cases in 

the supplement and to those in the main work. After this there is a 

very full and helpful index of subjects. One of the advantages of using 

Mr. Blundell's book and its supplement is that a number of reports are 

included wh ch the average practitioner may not find it easy to consult 

Not only are cases taken from the Estates Gazette and its Annual 

Digest but from the Scottish and Ir sh law papers. Taken all in all, 

we do not know any publication dealing with the Rent Restr.ctions 


No. 2. 
Sweet & Maxwell, 


Acts wh ch is likely to be more constantly in the hands of the lawyer 
who is dealing with thus sort of work 


Buying and Selling a House. By M. B. Evans. London: Stevens and 
Seas, Lid. Price 6s. 6d. net. 

We have so often spoken favourably of the series of smal! books 
called “ This is the Law”™ that we do not need to refer again to the 
genera! mer ts of that series. The price of most of the earlier works 
appearing in it was 4s., and we do not know whether the extra 2s. 6d. 
for the present little book represents inevitable cost of production, or 
the rather larger number of pages than occur in some of the cartier 
booklets. The author is a chartered surveyor, and the work contains 
valuable practica! informat.on, as well as po.nting out to the purchaser 
and vendor the sort of legal problem with which they will have to deal. 
If some of the remarks (for example, that a purchaser has to consider 
the availability of public transport) seems rud. mentary, it has to be 
remembered that there is almost no limit to the forgetfulness of 
ordinary people about things of importance in ther daily affairs 
Less obvious, but even more important are the hints g ven by the 
author about things to be looked out for, such as dampness, decorative 
condition : for example, the danger of assuming that ths 1s sat sfactory 
when a house has been seen only fully furnished. Dry rot is a top of 
much interest and importance at the present day, and even more widely 
spread 1s the disappormtment arising from jo.nery of poor quality in 
houses in the last thirty years. Every purchaser of property ought to 
be acqua nted with the information given under the heading “ fixtures, 
fittings, purchase pr ce" and, opening the book at random at almost 
every page, one finds th ngs which are often overlooked but ought to 
be remembered. We are g'ad to see that the author emphas zes, in 
various places, the necessity of eventually employing a sol c tor whether 
one is buying or selling, and putting oneself in the hands of one’s 
solicitor at the init.al stages 


CORRESPONDENCE 


The Editor, 
Justice of the Peace and 
Local Government Review. 
Dear Sik, 
PROVISIONAL LICENCES 

I have read with considerable interest Mr. F. Morton Smith's letter 
appear ng at p. 75, ante. While I have no comments whatsoever to 
make on hs very he pful suggestions with regard to new licences, it 
appears to me that difficulties are much more |.ke!y to arise over ord.n- 
ary, special, and planning removals. It will be apprec ated, of course, 
that, when a |.cence already in existence is no jonger required in its 
present situation but is requ red somewhere else, it 1s not appropriate 
to dea! with it by means of a provisional new licence assisted with 
regard to monopoiy value by the prov.s.ons of s. 73 of the Finance 
Act, 1947, and I fear that Mr. Smith's letter may g.ve the impress.on 
that every new public house should be licensed by a new licence which 
is by no means the case 

Nevertheless, the problem he raises does occur in the case of pro- 
visional removals where it has since proved imposs ble to erect a 
house of the s.ze orig nally contemplated ow.ng to build ng licences 

With regard to planning removals in | cens ng p'ann ng areas, s. 6 
of the Licensing Pianning (Temporary Prov s ons) Act, 1945, permits 
an owner, when a planning removal has been granted by the Licensing 
Pianning Comm: tiee, either to erect the prem ses and then apply to 
the justices for their authorization of the removal, or, to apply to the 
justices for a provisional grant on plans. Under s. 9 of the same Act, 
the L censing Planning Committee may grant a Temporary Premises 
Certificate, and the owner may similarly app y to the justices for a 
removal! to temporary premises. It appears, therefore, that the correct 
procedure is to apply to the Licens ng Plann ng Committee for a 
planning removal! and a temporary prem.ses cert ficate at the same time 
and then to apply to the justices for a provis.onal removal on plans 
and a temporary premises removal 

With regard to areas outside licensing plann ng areas, there are no 
provis ons for provis onal spec al rem ovals and consequently in all 
such cases the premises must be erected before app! cat.on is made 
There are, however, provisons for prov s onal ord nary removals 
(Licens ng Consolidation Act, 1910, s. 33 (4)) whch are similar to 
prov.s onal new | cences and in these ca es the c rcumstances may well 
be similar to those envisaged by Mr. Morion Sm th in hs letter. If 
a prov sonal ord nary removal has a'ready been granted and it is 
des red to vary the plans, then it appea’s that the only way of dealing 
with the matter would be to make a fresh app! cation on new p!ans for 
the temporary prem ses, wh ch it is subm tted the just ces could approve 
on the undertaking of the Brewer to erect the prem.ses originally 


proposed at such time as this becomes practicable. S milar procedure 
could, it 1s subm.ited, be adopted in cases where there had been no 
previous app.icavion, 
Yours faithfully, 

HAROLD W. SHARP. 

Godden, Holme & Co., 
Solicitors, 
5 Upper Belgrave Street, 
London, S.W.1. 


The Editor, 
Justice of the Peace and 
Local Government Review 
Dear Sir, 
AGREEMENTS FOR MAINTAINING CHILDREN 
I have read with interest the article under the atove heading at 
115 J.P.N. 180. It occurs to me that one point of some practical 
importance to the local authorities concerned in these matters is 
possibly worth mentioning, namely that of the stamp duty which 
these contribution agreements attract. I took this point up some 
little time ago with the Controller of Stamps, who informed me 
that an undertaking of the kind in question would not be sufficiently 
stamped with a 6d. stamp, and would be liable to duty at the rate of 
Ss. per cent. of the total sum contingently payable until the child 
concerned attained the age of 16 years. The document, it was con- 
tended, would fall to be assessed under the head of charge “ Bond, 
covenant, etc (1) in sch. 1 to the Stamp Act, 1891 
As your contributors will be aware, many children are received 
into care by local authorities for limited periods only during illness 
of the mother or similar circumstances, and the payment of the full 
ad valorem stamp duty in these cases becomes a serious matter, even 
when the Home Office have agreed that the cost of stamp duty, where 
it falls to be met by the local authority, should be regarded as part 
of the cost of collection and met from the ten per cent. commission 
allowed on the sums collected. I have accordingly issued instructions 
that | am to be informed by the children’s officer in every case where 
it can reasonably be anticipated that the child in question will only 
be in care for a short time, and I then draw up a contribution agree- 
ment expressed to be operative for a limited period of say one or two 
years only, thus saving the full stamp duty 
Yours faithfully, 
G. G. BURKITT, 
Deputy Clerk of the Council. 
County Hall, 
Oxtord 
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PRACTICAL POINTS 


All questions for comsideration should be addrewed to 
( bichester, Sewes 
@ust accompany cack ation. All c 





Allotments Act, 1950 
ru ture kK 

at A pr te aia the tome when 

he Defence (Genera!) Regulatio 139, ceases to 

be erected on land for the keeping of hens 

xh keeping does not affect the operation 
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Children Act, 1948 — father of illegitimate child —Proceedings for 

father of an illegitumate child nits paternity, but no affiliation 
has been obtained agaist him as he has voluntarily paid the 
1. The child has recently been 


mcil under s. 1 of the Children 


for the vn vrenance of the 


+ 1948 

Would the n proceeding against the father 
for a contmbution order unde 23 of the Children Act, 1948, without 
recourse to s. 2 :¥ ‘ he fact that the word ™ father is used in 
s 24, and 59 does not include 
the father of ar ptimate ch S. ATEB 


which by virtue of 


not include 
» making 
t that in 


rd not 


in Criminal Cases Act, 1908 


He 


< 

“owe?! nake such 

av ti J cv t : ‘ a bed rus rve he child) 
might have dealt with him if he had been tried 
yurt It says nothing about power to make 

Costs in Criminal Cases Act. Again, s. | of the 


” 


’ 


The Publishers of the Justice of the Peace and Local Government Review, Little London, 
The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and of the subscriber 
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Costs in Criminal! Cases Act, 1908, says (inter alia) “ a court of sum- 
mary jurisdiction by which an indictable offence is dealt with summarily 
under the Summary Jurisdiction Acts or under s. 28 (2) of the Criminal 
Justice Act, 1948, may make an order for costs.” 

Is a juvenile court which ts acting under the special provisions of 
s. 56 of the Children and Young Persons Act such a court ? Suv 


Answer 

On the whole, our opinion is that the juvenile court can make such 
an order. Though it may be said that it deals with him under s. 56 
of the Act of 1933, it can also be sand that he is dealt with summarily 
under s. 10 of the Summary Jurisdiction Act, 1879, that being the 
authority for the magistrates’ court to try him. It must be admitted 
that the point is open to question, but as the merits of the case seem 
to be in favour of making an order we should resolve our doubt in 
that way 


4.—Food and Drugs Act, 1938, s. 69 — Sample submitted to analyst 
through sampling officer by private person—Classification im report. 
A person other than a sampling officer who having made an 
ordinary purchase, instead of submitting the article direct to a public 
analyst, hands the same to a sampling officer of his local authority, who 
in turn submits the same to the public analyst.” Is this a formal or 
informa! sampte The question is prompted by the suggested “ Form 
of Analyst's Quarterly Report” on p. 500, Bell's Sale of Food and 
Drugs, where formal and informal samples are reported upon. Suc- 
cessful prosecutions have been launched under such circumstances, 
which lead me to class them as formal samples although no division 
of the sample has taken place AJ S.A 


Answer 
The Act does not draw the distinction. The distinction drawn in 
Bell is based upon para. 26 of the procedural memorandum from the 
Ministry of Health, 36 Foods, which is printed also in Lumiey, p. 4097 
That paragraph is linked to para. 25 which makes it clear, in our 
opinion, that an “informal” sample is one “taken without the 
prescribed formalities.” 


5.—Husband and Wife— Maintenance arrears— Appropriation of sums 
paid 

I would refer you to your answer to P.P. 3 at 114 J.P_N. 724 

My court recently ordered husband to pay wife weekly £1 12s. 6d. 
(10s. for herself, £1 for their child and 2s. 6d. in reduction of arrears) 
He contumaciously refused to pay her more than the £1 for their 
child, so that after four weeks he was £2 10s. in arrears (12s. 6d. x 4). 
He was brought before the court again and, after inquiry as to means, 
sentenced to a month's imprisonment, to be suspended as long as he 
paid up the £2 10s. arrears and also paid the weekly amounts of 
£1 12s. 6¢. Since that order he has paid £1 12s. 6d. weekly, but has not 
paid up the £2 10s. arrears. I applied the rules in Wiltshire’s Common 
Law (Indermaur), 4th edn., pp. 233-4, and advised my court that 
the husband should be committed on having failed to pay up the arrears 
of £2 10s. Rule ut says: “If the debtor makes no appropriation ” 
(at the time of payment—Rule i), “ the creditor may appropriate the 
payment to any of the debts.” 

My advice conflicts with your answer referred to above. Which is 
correct ? STER 
inswer 

We think our answer was correct. Generally, a creditor has the 
right to appropriate sums to whichever debt he prefers, in the absence 
of any appropriation by the debtor at the time of payment. However, 
this meht of the creditor ts considered not to arise in the case of an 
account current, where there is one entire account into which all 
receipts and payments are carried in order of date, so that all sums 
paid in form one blended fund. In such a case the presumption is 
that the first item on the debit side of the account is intended to be 
discharged or reduced by the first item on the credit side (see 7 
Halsbury 245). We treated the married woman's account as an account 
current, hence our answer 


6.-Landlord and Tenant —Counci! houses—Recovery of possession 
Courts (Emergency Powers) Act, 1943 
As the Courts (Emergency Powers) Act, 1943, has recently lapsed, 
what is now the procedure to obtain possession of a council house 
(a) when the tenant is in arrear with his rent, and (+) for any other 
reason’ I have seen it stated in a national daily newspaper that upon 
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expiry of the seven days ice to quit the counci! may, on the eighth 
day, put wn a bailiff « urn the tenant and his family out. Is it as 
simple as this? ADA 
Answer 

The council should of course not take this or any other drastic 
step without the advice of their clerk or, if their clerk 1s not a solicitor, 
of their solicitor. But, broadly, the statement is correct; indeed, 
where there has been a notice to quit, the lapsing of the Courts (Emer- 
gency Powers) Act, 1943, makes no difference whatever. That Act 
did not protect a former lessee whose lease had run out, or a former 
tenant whose tenancy had been duly terminated : Whitstable UD. 
v. Tritton [1941] 3 All E.R. 405; Butcher v. Poole (1942) 2 All E.R 
$72. The answer to the first part of the query is, therefore, that the 
counc:! should proceed as usual, except that where they are exercising 
a remedy for recovering the rent from a tenant who is still tenant (as 
distinct from getting possession when the occupant is no longer 
tenant) they do not now need the leave of the court. 


7.—Lecal Government Act, 1933—Disirict council—Treasurer 
4ccountant 

Following up P.P. 7 at 114 J.P.N. 723, 1 would like your opinion in 
respect of the following query. In the third paragraph of the preamble 
of the Memorandum of Recommendations by the Joint Negotiating 
Committee for Chief Officers of Local Authorities, reference 1s made 
to the four categories of officers specifically mentioned in para. | of 
the said preamble, namely, accountants and treasurers, engineers and 
surveyors, etc., in charge of separate departments (hereafter called 
“ Chief Officers “). Can a chief financial officer who 1s the head of the 
finance department of a local authority (county district) be considered 
as falling within the category of “ accountants and treasurers ™ and 
so to a chief officer to whom the recommendations of the joint negotiat- 
ing committee will be applicable? ALL 


4nvwer 

We think so, if in fact he is the man in charge, responsible to the 
council and its committees directly, not through some other official 
8.—Magistrates—Practice and procedure—Dogs Act, 1871, s. 2 

Order to keep under control—Dog sold—Application of court's 
order to new owner—Power of court to make order if dog sold or 
disposed of before case heard 

Your views will be appreciated on the following points 

A summons is issued against A for that he on a certain date “ was 
the owner of a certain dangerous dog which was not then, nor now is, 
kept under proper control, contrary to s. 2 of the Dogs Act, 1871." 
(See Oke’s Formulist, p. 325.) 

An order is made on the defendant to keep the dog under control. 
The defendant sells or disposes of the dog shortly alee the order is 
made. Does he thereby free himself of liability under the order, and 
has the new owner any duties under it ? 

Has the court any powers to make an order in respect of a dangerous 
dog where the defendant has sold or given the dog away between the 
date of the complaint and the date of hearing ? J. Has. 


Answer 
1. We think no liability attaches to a person who has ceased to 
be the owner of the dog, and that the order cannot bind a new owner 
who was not a party to the proceedings in which it was made 
2. This point was expressly not decided in Lockett v. Withy (1908) 
72 J.P. 492. We incline to the view that an order cannot be made on a 
person who is not the owner at the time when the case is heard 


9.—-Private Street Works Act, 1892 Part of street— Objection 

The above-mentioned Act has been adopted by my counci! and they 
have resolved to carry out private street works under the provisions of 
the Act in a certain street situate within their district This street 
forms part of a housing estate which was developed by estate de- 
velopers in the years immediately preceding the recent war. The 
street can be divided into two distinct sections ; one section though not 
to the satisfaction of the counci!, at present, needs only a smal! amount 
of work to be carried out therein to reach the required standards, 
whereas the other section is far below the required standard and it 
follows that the cost of carrying out the private street works necessary 
to attain the required standard in this section is very much in excess 
of that for the first section. My council! have decided, therefore, that 
the street should be divided into two separate schemes, and as a result 
the street is the subject of two separate resolutions, specifications, 
estimates, and provisional apportionments respectively The pre- 
lim nary steps have been taken in respect of each section, and as a 
result, objections to the proposals have been received, and they are all 
on the grounds that the estimated expenses are excessive. Several 
of the objections have been settled by agreement, but one owner, who 
owns property in both sections of the street, although he is prepared to 


agree that the estimated expenses are not excessive, will not withdraw 
his objections, as he now questions the nght of the council to proceed 
by dividing the street into two entirely separate sections, and in 
addition the line which the counci! have chosen to separate the two 
sections. The period for lodging objections has expired. 

You are requested to advise 

(1) Were the council! acting within their power when they decided 
to divide the street into two sections for the purpose of carrying out 
private street works under the Private Street Works Act, 18927? 

(2) If the objection lodged by this owner is heard by the justices, 
would the jurisdiction of the justices be limited to determining the 
questions raised by the objection already lodged and to the correction 
of mistakes proved in fact to exist in the apportionment, or will the 
justices be entitled to hear and determine the additional points the 
owner has now raised’? In addition, could it properly be said that 
the point the owner has raised concerning the division of the two 
schemes is a mistake in point of fact in the apportionment, or could it 
be argued that the owner, if aggrieved by this point, should have 
lodged an objection on the grounds that there has been some material 
informality, defect, or error in or in respect of the resolutions, plans, 
sections, or estimate ? AR 

Answer 

(1) Yes: see the concluding words of s. 6 (1) of the Act of 1892 

(2) We doubt, in face of the words just mentioned, whether the 
objection was open, but in any case we do not think it can be taken 
now. - 


10.—Probation— Further offence during period of order—Sentence for 
original offence— Procedure 

I shall be obliged for your advice in connexion with the following 

A was convicted at a quarter sessions in this district in July, 1950, 
on charges of larceny and forgery and was placed on probation for 
twelve months under the Criminal Justice Act, 1948. He appeared 
before a magistrates’ court in this county in November, 1950, charged 
with larceny and elected to go for tral. He was, therefore, com- 
mitted to the next quarter sess ons on this charge 

In the event of his conviction on the present charge (and he is likely 
to plead guilty), the question of dealing with him under s. 8 of the 
Criminal Justice Act, 1948, in respect of the offences for which he was 
placed on probation, will arise. It is appreciated that there will be 
no proof of his having committed a fresh offence during the con- 
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Town and Country Planning Act, 1947, s. 23-—Enforcement notice 
‘ rut ( onlinued u Lavra n 


An« ome otice is served under s. 23 (as extended by s. 75) 
he Town and Country Planning Act, 1947, requiring the occuprer 
of certain land to discontinue using the land for purposes of a Dui der’s 
yard, with wenty-cight days of the date of service of the notice 
More than six months have elapsed. The contravening use continues 
and it is desired to issue a summons for an offence under s. 24 of the 
Act 
In these circumstances 
1. Can a summons be issued for the offence of disobeying the 
provisions of the enforcement notice after more than six months have 
elapsed from the date by which the use was required to be discontinued, 
provided that a contravention can be shown to have taken place less 
than six months before the date of the summons ? 
>. If proceedings cannot be instituted in respect of non-compliance 
with the enforcement notice, can the council serve a second enforce- 
ment notice and instit proceedings for the offence of non-compliance 
therewith within s mths fr the new date by which the use is 
re red to be discor sed 
Must the p culo prepared to prove the date upon which 
se began, « be f nt to prove proper service of the 
ind the >t lan t« cr its tern ; 
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